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Congress Returns to Unresolved Tax and Budget Issues 

Summing it up 

This summer saw a number of bills introduced in the House to repeal all or part of the Patient Protection and 

Affordable Care Act (ACA) and bills in both chambers relating to labor and employment issues, including expanding 

WARN Act notice requirements for offshored jobs and increasing the minimum wage.  Pension funding stabilization 

was enacted, and the IRS currently is working on regulations to implement it.   

In the few weeks that both chambers will be in session before the November elections, it is likely that Congressional 

leaders will try to negotiate an extension of at least some of the Bush-era tax cuts, but a compromise before the 

election is unlikely.  Similarly, although automatic federal spending cuts are scheduled to take effect January 2, 2013, 

it is doubtful that any meaningful action will be taken before the election.  However, there certainly will be discussions 

about eliminating or changing the favorable tax treatment of employer-sponsored health and retirement plans as 

possible alternative sources to the automatic cuts.   

The summer in review 

Before Congress left for its August recess, a number of bills were introduced and passed in either Chamber that 

would impact employers and employer plans, and one even was enacted into law.  For example, the House of 

Representatives passed the Health Care Cost Reduction Act of 2012 (H.R. 436) that would, in part, modify the use-it-

or-lose-it rule for health flexible spending accounts (FSA) and repeal the ban on reimbursing over-the-counter drugs 

from health savings accounts, health reimbursement accounts, and health FSAs beginning in 2013.  Last year, the 

Senate introduced similar legislation (S. 1404 and S. 1368, respectively).  However, because the methods that would 

pay for these changes are so dramatically different, it is unlikely that these issues will move.  Among other legislation 

related to the ACA, the House passed the Repeal of Obamacare Act (H.R. 6079) soon after the Supreme Court’s 

ruling on the constitutionality of the ACA’s individual mandate and Medicaid expansion.   

Both Houses introduced labor and employment legislation. For example, the Offshoring Notification Act (S. 3425) 

would amend the WARN Act to require an employer to include information in a WARN notice as to whether goods or 

services currently produced or provided by affected employees will continue to be produced or provided, and if so, 

whether services will be provided by contractors or employees outside the U.S.  The Fair Minimum Wage Act of 2012 

(H.R. 6211) and the Fair Minimum Wage Act of 2012 (S. 3453) would increase the federal minimum wage.   

The Moving Ahead for Progress in the 21st Century Act (MAP-21) (H.R. 4348) was signed into law by President 

Obama on July 6, 2012, and it provides for increases in PBGC annual premiums and contains provisions that would 
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stabilize the interest rate used for pension funding and benefit restriction purposes.  Currently, the IRS is drafting 

regulations to implement the funding provisions of MAP-21.   

A number of tax bills were passed in the House and Senate and some were introduced over the summer.  Both 

chambers passed legislation that would extend the Bush-era tax cuts.  The Senate passed the Middle Class Tax Cut 

Act (S. 3412), which would, among other things, temporarily extend the Bush-era tax cuts for one year for individuals 

earning less than $200,000 and married couples earning less than $250,000.  The House passed the Job Protection 

and Recession Prevention Act of 2012 (H.R. 8) which would extend the Bush-era tax cuts for all individuals.  Finally, 

the Senate Finance Committee passed the Family and Business Tax Cut Certainty Act of 2012 (S. 3521), which 

contains various tax extenders, including language that would extend the parity in qualified transportation fringe 

benefits through December 31, 2013.   

The week to come 

Both the House and Senate returned from recess yesterday.  However, this session will be short-lived because the 

House will adjourn on September 21, return on October 2, adjourn on October 5, and not return until after the 

November elections.  The Senate currently is scheduled to be in session until mid-December.  Given the short time 

that both Houses will be in session together, it is unclear whether anything will be accomplished during this time.  It is 

clear that whether to extend the Bush-era tax cuts will be the subject of much discussion both in and out of Congress.  

In addition, it is likely that the House may take up extenders before the election.   

The elephant in the room will continue to be the federal budget.  The Budget Control Act of 2011 (BCA) is the 

negotiated deal between the Congress and the President to raise the debt ceiling.  In exchange for increasing the 

debt ceiling, the BCA establishes caps on annual appropriations over the next 10 years.  The BCA also established 

the Joint Select Committee on Deficit Reduction (Joint Committee), and instructed it to develop legislation to reduce 

the federal deficit by $1.2 trillion over a 10 year period ending in 2021.  No legislation came out of the Joint 

Committee.  As such, unless Congress and the administration find a way to avoid them, automatic spending cuts to 

defense and domestic programs (known as sequestration) will start on January 2, 2013.   

On August 7, 2012, President Obama signed into law the Sequestration Transparency Act of 2012, requiring the 

administration to report to Congress within 30 days on how the administration will implement the cuts if the sequester 

occurs.  However, at the time of publication, the reports had not been made available to the public.  These will be 

discussed in a future legislate.  

Although the cuts are to federal programs, it is clear that Congress will be looking for ways to pay for programs.  The 

obvious choice for raising money is to look at tax expenditures (namely, the amount of money the government 

foregoes because of special tax treatment).  Two of the five largest tax expenditures are the tax preferences for 

employer-sponsored health plans and retirement plans.  Most believe that these will not be eliminated, but all agree 

that they will be on the table for reductions.   
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Did you know? 

A motion to adjourn for the day ends that day’s session. However, under the Constitution, neither chamber may 

adjourn for more than three days without the other chamber’s approval.  Approval is obtained in a concurrent 

resolution, which does not need to be approved by the president. 

Next week:  What is a pro forma session? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This legislate is intended to provide general information. It does not offer legal advice or purport to treat all the issues surrounding 

any one topic. 


